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NEW ENGLAND ENERGY MANAGEMENT, | NC.,
SCOTT HI NSON, M CHELLE GALLI CCHI O
NORTHEAST UTI LI TI ES SERVI CE COVPANY,

I NC., THE CONNECTI CUT LI GHT & POWER
COVMPANY and THE WESTERN MASSACHUSETTS
ELECTRI C COVPANY

RULI NG ON MOTI ON TO DI SM SS

The plaintiffs, North American Energy Systens, LLC
(“NAES”), Jeffrey Al bano (“Al bano”) and Gregory Hudson
(“Hudson”), bring this action against the defendants New
Engl and Energy Managenent, Inc. (“NEEM ), Scott Hi nson
(“Hinson”), Mchelle Gallicchio (“Gallicchio”), Northeast
Uilities Service Conmpany, Inc. (“NUSCO ), the Connecti cut
Li ght & Power Conpany (“CL&P") and the Western Massachusetts
El ectric Conpany (“WMECO') (collectively, “NU) alleging
viol ati ons of Sections 1 and 2 of the Sherman Act, 15 U.S.C
88 1-2. Plaintiffs also bring state |aw clains for
intentional interference with prospective econom c advant age
and for violations of the Connecticut Unfair Trade Practices
Act, Conn. Gen. Stat. 8 42-110b et seq. (“CUTPA").

Now pendi ng before the court are defendants’ Mdtions to



Dismiss. For the follow ng reasons, the notions [doc. #s 12 &

14] are GRANTED

STANDARD OF REVI EW

In deciding a notion to dism ss under Rule 12(b)(6),
the court is required to accept as true all factual
al l egations in the conplaint and nmust construe any well -
pl eaded factual allegations in the plaintiff's favor. See

Scheuer v. Rhodes, 416 U.S. 232, 236 (1974); Easton v.

Sundram 947 F.2d 1011, 1014-15 (2d Cir. 1991). A court may
dism ss a conplaint only where “it appears beyond doubt that
the plaintiff can prove no set of facts in support of his

claimwhich would entitle himto relief.” Conley v. G bson

355 U. S. 41, 45-46 (1957); see also Still v. DeBuono, 101 F. 3d

888 (2d Cir. 1996). The issue on a notion to dismss “is not
whet her the plaintiff will prevail, but whether he is entitled

to offer evidence to support his clains.” United States v.

Yal e New Haven Hosp., 727 F. Supp. 784, 786 (D. Conn. 1990)

(citing Scheuer, 416 U.S. at 236). In deciding such a notion,
consideration is limted to the facts stated in the conpl aint
or in docunents attached thereto as exhibits or incorporated

therein by reference. See Kraner v. Tine Warner, Inc., 937

F.2d 767, 773 (2d Cir. 1991).



EACTS

According to plaintiffs’ Anmended Conpl aint, various
conpani es of the Northeast Utilities System devel oped the
Smal | Busi ness Energy Advantage Program (the “Small Busi ness
Prograni) to help small busi nesses reduce their costs and
i mprove performance by installing nore energy efficient
equi pmrent and determ ning ways to reduce energy demands. NU
el ected to use a network of “Contractor/Arrangers” (“C/As”) to
| ocate eligible businesses, evaluate their needs and provide
the cost reducing services. Prospective C/ As have to be
approved by NU prior to participating in NU s Small Business
Program !

Under the ternms of the Small Business Program the
def endant utility conpani es bear sone portion of the
custoners’ costs and also offer interest free loans to the
custonmers to cover the costs of the Small Business Program
including the C/ A fees. The source of the |oans cone froma
fund established fromratepayers’ fees. Custoners of the
Smal | Business Program continue to pay their usual rates until
the loans are paid in full. It is anticipated that the

savings in energy costs will cover the cost of |oan repaynent.

Not hi ng, however, prevents an individual or firmfrom
of fering these sane services to these busi nesses i ndependent
of NU s Small Business Program



NU stated in its description of the Small Busi ness
Programthat it maintains the right to limt the nunber of
C/As and that the goal is to keep the nunber to a mninmumin
order to facilitate close relationships with the utility
conpani es, ensure custoner satisfaction and pronote
communi cation with all parties involved in the transactions.

I n March 2001, NAES responded to a request by NU for
proposals to serve as C/As for one year beginning April 2001.
The proposal described NAES s qualifications and |isted
plaintiffs Al bano and Hudson anong NAES' s enpl oyees. At the
time, Al bano and Hudson were enpl oyed by NEEM which perforned
a significant amunt of C/ A work under the Small Business
Program According to their conplaint, Al bano and Hudson
pl anned to resign from NEEM once NU approved NAES' s proposal.
On March 23, 2001, Al bano spoke with a representative of NU to
determ ne the status of the NAES proposal. The representative
told himthat it “looked good.” Later, Gallicchio, Senior
Program Adm ni strator of Marketing and Conservati on Prograns
with NU, telephoned NAES to determ ne whet her Al bano and
Hudson were in fact enployed by NAES. Arnold Frum n, the
Presi dent of NAES explained their status and plans to her.
Gallicchio allegedly told Frum n that the NAES application

woul d be deni ed because certain requested informati on had not



been provided. Wen asked for an opportunity to suppl enent
the proposal, Gallicchio referred himto Maureen Bazan, al so
an enmpl oyee of NU, who agreed to allow the additional
subm ssion. In early April 2001, Ms. Bazan wote to NAES
informng it that the application had been denied for failure
to comply with the Request for Quotations. NAES again
resubm tted a proposal, which was denied in late April.

Upon | earning of Al bano and Hudson's plans to join NAES,
Hi nson, owner and president of NEEM fired them both.

Plaintiffs allege that defendant NEEM has colluded w th
t he defendants to prevent other potential C/ As from being
approved by NU and that such collusion has thwarted
conpetition in the market for C/ A services to otherw se
qual i fi ed busi nesses and individuals. Plaintiffs contend that
since the inception of the Small Busi ness Program NU has
all ocated the majority of the C/ A assignnents to NEEM
Def endants’ actions have resulted in the exclusion of
plaintiffs fromthe market and have damaged the public by
“frustrat[ing] the | audabl e goals of the Program” (Pl.’s
Conpl . 14.)

DI SCUSSI ON

The Antitrust Clains

NU asserts that plaintiffs antitrust clainms should be



di sm ssed because (1) the conplaint fails to allege a rel evant
mar ket and (2) the conplaint does not allege anticonpetitive
effects or antitrust injury. The court agrees.

A The Conpl ai nt Does Not Properly Allege a Rel evant
Mar ket

A plaintiff claimng a violation of 88 1 & 2 of the
Sherman Act nust all ege a rel evant geographic and product
mar ket in which trade was unreasonably restrai ned or

nmonopol i zed. See Kranmer v. Pollack-Krasner Found. 890 F. Supp

250, 254 (S.D.N Y. 1995); see also United States v. Ginnel

Corp., 384 U. S. 563, 570-71 (1966). The burden of defining

the relevant market falls to the plaintiff. See Queen City

Pizza, Inc. v. Domno's Pizza, Inc., 124 F.3d 430, 436 (3d

Cir. 1997); Hack v. Yale President & Fellows of Yale College,

16 F. Supp.2d 183, 196 (D.Conn. 1998). In order to make out
their antitrust clains, plaintiffs “nust allege a rel evant
product market in which the anticonpetitive effects of the

chal l enged activity can be assessed.” Re-Alco Indus., Inc. V.

National Ctr. for Health Educ., Inc., 812 F.Supp. 387, 391

(S.D.N. Y. 1993) (citation omtted).

“The rel evant product market includes all products
reasonably interchangeabl e, determ nation of which requires
consi deration of cross-elasticity of demand.” [d.

"I nterchangeability inplies that one product is roughly
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equi val ent to another for the use to which it is put: while
there may be sone degree of preference for one over the other,

either would work effectively.” Allen-Myland, Inc. v.

| nternati onal Business Mach. Corp., 33 F.3d 194, 206 (3d Cir.

1994) (internal quotations omtted). To determ ne whether the
conplaint's proposed rel evant market definition is legally

sufficient, a court nust analyze "not [the] commodities
reasonably interchangeable by a particular plaintiff, but
commodi ti es reasonably interchangeabl e by consuners for the

sanme purposes.” Hack, 16 F. Supp. 2d at 196 (quoting Queen

City Pizza, Inc., 124 F.3d at 438).

Where the plaintiff fails to define its proposed rel evant
mar ket with reference to the rule of reasonable

i nterchangeability and cross-elasticity of demand, or

al | eges a proposed rel evant nmarket that clearly does not
enconpass all interchangeabl e substitute products even
when all factual inferences are granted in plaintiff’s
favor, the relevant market is legally insufficient and a
nmotion to dism ss may be granted.

Queen City Pizza, 124 F.3d at 436; see also Hack, 16 F. Supp.

2d at 196 (stating that a conplaint may be dism ssed where it
does not define the relevant nmarket by reference to the rule
of reasonabl e interchangeability and cross-elasticity); Tower

Air, Inc. v. Federal Exp. Corp., 956 F. Supp. 270 (E.D.N.Y.

1996) (sane); Re-Alco, 812 F. Supp. at 391 (sanme); E. & G

Gabriel v. Gabriel Bros., Inc., No. 93 civ. 0894(PKL), 1994 WL

369147, at *3 (S.D.N.Y. July 13, 1994) (sane).
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In the Arended Conplaint, plaintiffs briefly address
t hese key issues of “reasonable interchangeability” and
“cross-elasticity of demand;” however, it fails to
sufficiently define the relevant market. Plaintiffs allege
that NU s subsidies “pernmit the delivery to eligible custoners
of services under the Program at no cost or at greatly reduced
cost” and that such services are not interchangeable with
simlar services provided outside the Small Business Program
at significantly higher costs to the custonmer. (Pl.’s Conpl.
122.)

Though price is a factor to be considered in assessing
i nterchangeability, it is not the sole consideration. See

Tunis Bros. Co. v. Ford Motor Co., 952 F.2d 715, 722 (3d Cir.

1991). Plaintiff’'s attenpt to establish a market consisting
only of services provided through NU s Snall Business Program
based on price differential is m splaced and defines the

mar ket too narrowy. The only difference identified by
plaintiffs between C/ A services through the Small Business
Program and those that could be provided i ndependent of the
Smal | Business Programis in the cost to the custonmer. A

rel evant product narket, however, nmay span a range of prices.

See Brown Shoe Co.. Inc. v. United States, 370 U. S. 294, 326

(1962) (rejecting argunment that mediumpriced shoes are in a



di fferent product nmarked than | ower-priced shoes); AD SAT v.

Associ ated Press, 1818 F.3d 216, 228 (2d Cir. 1999)(“[We are

not persuaded that the difference in prices for rush
el ectroni c and non-rush delivery services indicates that
di stinct markets for these services exist.”).?

Plaintiffs also attenpt to argue that NU has created a
mar ket by using outside firnms to provide the conservation
services. Even though NU is not required to use C/As to
provi de conservation services, plaintiffs inply that because
NU has chosen to do so, it has created a market with the
concom tant obligation to contract with all willing suppliers.
Def endants argue that such a theory would result in the
creation of a new nmarket anytine NU, or any entity, hires an
out si de source to perform needed services, such as providing
security or fixing office equipnment. NU would risk creating a
nmonopoly if it did not distribute the work evenly anong the
out si de service providers.

Plaintiff likens this to a “governnent contracting

situation” where there nmay exist a single buyer market. This

’Def endants note that by distinguishing between NU C/ A
services and non-NU C/ A services “Plaintiffs have argued
t hensel ves out of the realmof antitrust |aw altogether.” |If
custoners of the Small Busi ness Program woul d not purchase
conservation services unless the services were free, then
there exists in reality no market for such services and no
opportunity to create a nonopoly.
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is inapposite. In the context of governnent as a single
buyer, the governnent is subject to conpetitive bidding
requi renents inposed by the Federal Acquisition Regulations.
That is not the case with NU. It is under no obligation to
hire any outside source to performthe conservation services
and has no requirenents in the event it chooses to do so.

The governnment contracting cases relied upon by the
Plaintiffs are easily distinguishable fromthe case at hand.
In the cases involving the government, the government was not
the entity violating the antitrust laws; rather, the violators
were the conpani es bidding on the government contract. For

exanple, in Tower Air, Inc. v. Federal Express Corp., 956

F. Supp. 270, 281 (E.D.N. Y. 1996), the charge was that the

bi dders for the governnment contract engaged in anticonpetitive
activity anmong thenselves, not with the governnent (buyer).

If NUis the buyer, it is in a position simlar to the

governnment and could not be the target of antitrust liability.

Plaintiffs have failed to establish that outsourcing the
provi sion of conservation services has created a rel evant
mar ket under the antitrust | aws.

B. The Conplaint Fails to All ege an Anticonpetitive
Effect or Antitrust Injury

10



Def endant s next argue that because plaintiffs have fail ed
to allege that the purported nmonopoly has had an act ual
adverse effect on conpetition in the provision of energy
conservation services, they cannot establish anticonpetitive
effects in a relevant market. The court agrees.

In order to have standing to bring a private antitrust
action, a plaintiff nust allege nmore than just a personal

injury. See Balaklaw v. Lovell, 14 F.3d 793, 797 (2d Cir.

1994); George Haug Co., 148 F.3d at 139. An antitrust injury

is an “injury of the type the antitrust |aws were intended to
prevent and that flows fromthat which nakes defendants’ acts
unlawful. The injury should reflect the anticonpetitive
effect either of the violation or of anticonpetitive acts nade

possi ble by the violation.” Brunsw ck Corp. v. Pueblo Bow -O

Mat, Inc., 429 U. S. 477, 489 (1977). In examning this
requi rement, a court nust keep in mnd “the fundanmental tenet
that [t]he antitrust laws . . . were enacted for the

protection of conpetition, not conpetitors.” Balaklaw 14

F.3d at 797 (citations and internal quotation marks omtted).
Plaintiffs fail to assert an antitrust injury. They make

t he conclusory allegation that defendants have colluded “to

prevent other potential C/ As fromreceiving approval, thereby

thwarting conpetition in the market for the provision of C/A

11



services. . . .” (Pl.”s Conpl. T4.) They also assert that
the public has been injured because “NEEM s strangl ehold on
this market has frustrated the | audabl e goals of the program”
See id. The plaintiffs also allege a |laundry list of bad
acts, such as fraud and viol ations of environnment al
regul ati ons, commtted by the defendants.

These concl usory allegations are insufficient to

establish an actual antitrust injury. See Capital |maging

Assocs. v. Mohawk Valley Med. Assoc., 996 F.2d 537, 543 (2d

Cir. 1993)(Plaintiff must allege that “the chall enged action
has had an actual adverse effect on conpetition as a whole in

the relevant market.”); John’s Insulation, Inc. v. Siska

Constr. Co., Inc., 774 F.Supp. 156, 163 (S.D.N.Y.

1991) (“Concl usory all egations which nmerely recite the litany
of antitrust [injuries] will not suffice.”). The allegation
that NEEM received the majority of C/ A assignments does little
to establish an injury to conpetition. Plaintiffs conplaint
alleges injury to Plaintiffs as a di sappointed conpetitor. It
does not sufficiently allege injury to conpetition. See
Bal akl aw, 14 F.3d at 797.

Plaintiffs allegations regarding fraud and vi ol ati ons of
envi ronnmental and wor kpl ace regul ati ons, though they my have

merit in another context, do not inplicate the antitrust |aws

12



and cannot serve as the basis for an antritust injury.
Plaintiffs have failed to define a relevant market and

have not established that defendants actions led to

anticonpetitive effects or an antitrust injury; therefore, the

Plaintiffs cannot maintain the antitrust clains, counts one

t hrough four of the Amended Conpl ai nt.

1. State Law Cl ai ms

In addition to the antitrust clainms, Plaintiffs also
bring clainms against all defendants for violations of CUTPA
and agai nst NEEM and Hi nson for intentional interference with
prospective econoni ¢ advantage. Because the court has
determ ned that the plaintiffs failed to state a clai munder
the antitrust laws, the plaintiffs’ state |aw clainms nmay not
go forward.

A. CUTPA Claim

Plaintiffs concede that because the allegations form ng
the basis of the CUTPA claimare the same as those underlying
the antitrust clainms, the CUTPA claimnust fail if the
antitrust clainms fail. The court, having disnissed the
antitrust clainms, nust also dismss the CUTPA claimfor

failure to state a cause of action. See CDC Techs. Inc. v.

| DEXX Lab., Inc., 7 F.Supp.2d 119 (D. Conn. 1998).

13



B. I ntentional Interference with Prospective Econom c
Advant age

Plaintiffs charge defendants NEEM and Hi nson with
intentional interference with prospective econom c advant age.
To state such a clai munder Connecticut |aw, “there must be
evidence that the interference resulted fromthe defendants
conm ssion of a tort. [A] claimis nade out when interference
resulting in injury to another is wongful by sonme neasure

beyond the fact of the interference itself.” Downes Patterson

Corp. v. First Nat’'l Supermarkets, Inc., 64 Conn. App. 417,
429 (2001).

Plaintiffs allege that NEEM and Hi nson acted maliciously.
This will not suffice to support this claim Under
Connecticut law, plaintiffs bear the burden of establishing
t hat NEEM and Hi nson engaged in intentional interference
wi t hout justification, not malice alone. See 4 Restatenent

(Second, Torts 8§ 766, coment (s)(1979); Daley v. Aetna Life

and Cas. Co., 249 Conn 525, 535-36 (1999). This, they have not

done.

Even if this interference claimhad nerit, the court,
having dism ssed the antitrust clainms and, thus, the basis for
original federal jurisdiction, would decline to exercise

suppl enmental jurisdiction over this state law claim See 28

14



U S.C § 1367.

[11. St andi ng of the Individual Plaintiffs

The individual plaintiffs, Al bano and Hudson, fornmer
enpl oyees of NEEM and one-time prospective enpl oyees and
shar ehol ders of NAES, |ack standing to assert antitrust and
CUTPA cl ai ns.

A party seeking to invoke the court’s jurisdiction bears
t he burden of alleging sufficient facts to show that he has a

right to bring the action. See Warth v. Seldin, 422 U S. 490,

518 (1975). It is well established that neither enployees nor

shar ehol ders of a corporation, nmuch | ess prospective enpl oyees

and sharehol ders, have standing to bring clains for antitrust

viol ations affecting the corporation. See Air Courier

Conference of Am v. Anerican Postal W rkers Union, AFL-CI O

498 U.S. 517, 528 n.5 (1991) (“Enpl oyees have generally been
deni ed standing to enforce conpetition | aws because they |ack

conpetitive standing and direct injury.”); Adans v. Pan Am

Wrld Airways, Inc., 828 F.2d 24 (D.C. Cir. 1981)(affirm ng

dism ssal in antitrust case for |lack of standing by fornmer
airline enployees against airline that allegedly drove their

former enpl oyer out of business); Rand v. Anaconda-Ericsson,

Inc., 794 F.2d 843, 849 (2d Cir. 1986)(hol di ng that

shar ehol ders | acked standing to assert antitrust claim,;

15



Vincel v. White Motor Corp., 521 F.2d 1113, 1119 (2d Cir.

1975). “The rationale underpinning [the rule that sharehol ders
do not have standing to bring an antitrust action in their

i ndi vi dual capacity] is that the antitrust |aws are not
designed to allow recovery for anyone incidentally injured by

a violation of the antitrust laws.” Schulz v. Pataki, 137

F. Supp.2d 80, 82 (N.D.N.Y.).
Li kewi se, term nation from NEEM cannot confer standing on

the plaintiffs to assert antitrust clainms. See Vinci v. Wiste

Mimt. Inc., 80 F.3d 1372, 1376 (9th Cir. 1996). The Ninth
Circuit has carved out a narrow exception to allow enpl oyees
to assert antitrust claim where the term nated enpl oyee is an
“essential participant” in the antitrust schene and the

enpl oyee’s termnation is a “necessary nmeans” to acconplish

t he schene. See Ostrofe v. H. S. Crocker Co.., Inc., 740 F.2d

739 (9th Cir. 1984). In the scenario contenplated by Ostrofe,
t he enpl oyee has “the greatest incentive to challenge the
antitrust violation.” Vinci, 80 F.3d at 1376. The conpl ai nt
makes no all egations that would bring it within the Ostrofe
exception. Plaintiffs do not allege that they were an
essential part of the antitrust schene or that they were fired
as a neans to acconplish the antitrust schene.

The individual plaintiffs also fail to establish standing

16



to bring the CUTPA clainms. Any possible injury suffered by

plaintiffs is an indirect injury and therefore cannot confer

st andi ng pursuant to CUTPA. See Collins v. &ulf G| Co., 605

F. Supp. 1519, 1523 (D. Conn. 1985).
The individual plaintiffs failed to neet their burden of

establishing standing to bring the antitrust and CUTPA cl ai ns.

CONCLUSI ON

For the foregoing reasons, the Defendants’ notions to
dism ss [doc. #s 12 & 14] are GRANTED.
SO ORDERED t his 13th day of Septenber, 2002, at

Bri dgeport, Connecticut.

Al an H. Nevas
United States District Judge
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